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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL, UDALGURI, ASSAM 

 

Present :  Sri B.K.Sen, 
     Member, MACT, 
               Udalguri, Assam.  
 

MAC CASE NO.13/2015. 

 

       Sri Upen Boro................................................ Claimant.    

          Vs 

1. Sri Bijoy Kr. Boro (Driver) 

2. Mrs. Jyotsna Begum (Owner) 

3. National Insurance Co. Ltd.(Insurer).……… ………Opp. parties. 

 

Appearance: 

For the claimant  : Mr. N. Islam, Advocate. 

For the OP No.3 : Mr. D. Sarma, Advocate and  

 

           Date of argument : 17.2.2017 

  Date of Judgment  : 17.3.2017 

 

J U D G M E N T 

 

 The case of the claimant, in brief, is that on 20.12.14 at about 3 PM 

while the claimant was travelling in vehicle No.AS.13-C-2786 (709 Bus) 

proceeding from Tangla to Nizmugalbecha, it met with an accident at Bholabari 

causing injury to his person. The instant petition is filed U/S 166 of the M.V. 

Act, 1988, claiming compensation to the tune of Rs.10,00,000/-. 

 

2. The O.P. No.2 filed written statement contending, inter-alia, that the 

vehicle was duly insured with the National Insurance Co. Ltd. (OP No.3) having 

policy coverage on the date of the accident and the O.P.-driver was holding 

valid driving licence at the material time. 
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3. The O.P. No.3, filed written statement denying all the material 

allegations made by the claimant in the claim petition. The answering OP No.3 

denied all the liability to pay compensation as prayed by the claimant. It is 

submitted that the claim petition is liable to be dismissed.  

 

4. The case proceeded exparte against the OP-driver. 

 

5. Upon pleadings of the parties following issues were framed :-  

(i) Whether a vehicular accident occurred on 20.12.14 at about 

3 PM at Bholabari involving vehicle No. AS.13-C-2786 (709 

Bus)? 

(ii) Whether the accident occurred due to rash and negligent 

driving of the said vehicle and the claimant sustained bodily 

injury in the said accident? 

(iii) Whether the claimant is entitled to get any compensation, if 

so, to what extent and from whom? 

 

6.  Claimant side examined 3(three) witnesses in order to prove its case 

whereas the OP No. 3 did not adduce any evidence. 

 

7.  I have heard argument advanced by the learned counsel of the parties 

and perused the materials on record. 

 

 8. All the issues being co-related, they are taken together for discussion 

and decision. 

 

9.  PW1 is the claimant as well as victim in this case. Supporting his 

averments made in the claim petition this witness has deposed that on 

20.12.14 at about 3 PM while he was proceeding towards Nizmugalbecha from 

Tangla travelling in vehicle No. AS.13-C-2786 (709 Bus), it met with an 

accident at Bholabari causing injury on his person. The vehicle turned turtle on 

the road. He stated that he has sustained grievous injury on his person apart 

from other simple injuries. He stated that he sustained grievous injury on his 

left hand. He was rushed to Kalaigaon Hospital therefrom he was sent to 

Mangaldai Civil Hospital. Mangaldai Civil Hospital referred him to GMCH but he 

was admitted to GNRC medical for better treatment. He was under treatment 
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at GNRC Medical from 20.12.14 to 7.1.2015 and he was released on 7.1.15. He 

further stated that he is not yet fully recovered. He claims to be a cultivator 

and used to earn at least Rs.10,000/- per month from cultivation prior to the 

accident. The claimant claims to have incurred Rs.4,00,000/- for his medicine, 

food and conveyance. He filed this petition claiming compensation to the tune 

of Rs.10,00,000/-. In order to establish the claim of compensation PW1 

submitted Accident Information Report in Form No. 54 (Ext.1), injury report 

issued by GNRC (Ext.2), Discharge certificate issued by GNRC (Ext.3), GNRC 

medical expenditure report amounting to Rs.1,91,212/- (Ext.4), cash memos, 

prescriptions and radiology report, etc. It reveals from Ext.1 that in connection 

with the accident Kalaigaon P.S. case No.183/14 u/s. 279/337/338/427/304-A 

IPC was registered against the OP-driver.  

        

10.       PW2, Sri Ajoy Kr. Nath claimed to be an eye witness to the occurrence.  

 

11. PW3, Dr. Shyamal Basumatary is one of the members of the Medical 

Board consisting of three doctors. He deposed that the Medical Board of 

Udalguri Civil Hospital issued a disability certificate in the name of Upen Boro, 

S/o- Late Dambarudhar Boro, aged 50 years of Vill. Nizmugalbecha, P.O.- 

Mudaibari, District – Udalguri, Assam. His case is diagnosed as post traumatic 

deformity of left hand. Percentage of  disability is 40%. Ext.10 is the disability 

certificate and Ext.10 (1) is the signature of this witness. Other members of 

the Board are Dr. Bhagirath Dey  and Superintendent, Udalguri Civil Hospital is 

Chairperson of the Medical Board.  

In his cross-examination this witness reiterated that the percentage of 

permanent disability of Sri Upen Boro is assessed at 40%.  

 

12. Upon analysis of the testimony of the PW1 and the documents 

produced it reveals that a vehicular accident occurred on 20.12.14 at 

Bholabari, Vehicle No. AS.13-C-2786 was involved and the claimant sustained 

bodily injury in the said accident. Further it reveals that the accident occurred 

due to rash and negligent driving of the OP-driver. The said vehicle was duly 

insured with the OP-Insurance company. There is no dispute as regards validity 

of the insurance policy of the offending vehicle at the material time. Validity of 

the driving licence of the OP- driver is also not disputed. OP No.3, being the 
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insurer of the offending vehicle, is liable to pay compensation in the instant 

case.  

 

13. In view of the foregoing discussion, all the issues stands decided in 

favour of the claimant.  

 

14. Now, the question is what will be just and fair amount to be awarded to 

the claimant as compensation. It is the version of the claimant that a total 

amount of Rs.4,00,000/- was spent for his medical treatment and other 

ancillary expenses.  As per Ext.4 the claimant incurred medical expenditure of 

Rs.1,91,212/- (Rs.199017.00 - Rs.3805.00 free treatment) being the amount 

for service provided in GNRC Ltd. Medical Board assessed nature of disability- 

Locomotor disability, degree of disability- 40% (forty). As per discharge 

certificate (Ext.3) the claimant was under treatment at GNRC from 20.12.14 

(date of admission) to 7.1.15 (date of discharge). The claimant submitted cash 

memos worth Rs.47,330/- in total towards purchase of medicine. Medical 

document (Ext.2) reveals injury: “Raw area in dorsum of the left hand and 

forearm” and the nature of injury is grievous. It is revealed form discharge 

certificate (Ext.3) that split skin grafting done under GA on 29.12.14. From the 

medical document (Ext.2) it appears that the claimant sustained grievous 

injury in road traffic accident that occurred on 20.12.14. The claimant is 

entitled to Rs.2,38,542/- ( Rs.191212.00 + Rs.47330.00) being the expenditure 

towards medical treatment.  

 

15. Learned counsel for the claimant submitted that the claimant sustained 

permanent disability of 40% in respect of his left hand and now he is unable to 

work to the extent which he could do prior to the accident. It is contended that 

as a result of accident his earning capacity decreased to a considerable extent 

and therefore, claimant is entitled to compensation of Rs.10,00,000.00. On the 

contrary, learned counsel appearing for the insurance company contended that 

the working capacity  of the claimant is not reduced on the same percentage of 

40% and the compensation claimed is a highly inflated amount.  

 

16. It has been held in Arvind Kumar Mishra v. New India Assurance Co. 

Ltd. - 2010(10) SCALE 298 and Yadava Kumar  v. D.M, National Insurance Co. 

Ltd. -2010 (8) SCALE 567) that – 
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“Where the claimant suffers a permanent disability as a result of injuries, the 

assessment of compensation under the head ofloss of future earnings, would 

depend upon the effect and impact of such permanent disability on his earning 

capacity. The Tribunal should not mechanically apply the percentage of 

permanent disability as the percentage of economic loss or loss of earning 

capacity. In most of the cases, the percentage of economic loss, that is, 

percentage of loss of earning capacity, arising from a permanent disability will 

be different from the percentage of permanent disability. Some Tribunals 

wrongly assume that in all cases, a particular extent (percentage) of 

permanent disability would result in a corresponding loss of earning capacity, 

and consequently, if the evidence produced show 45% as the permanent 

disability, will hold that there is 45% loss of future earning capacity. In most of 

the cases, equating the extent (percentage) of loss of earning capacity to the 

extent (percentage) of permanent disability will result in award of either too 

low or too high a compensation. What requires to be assessed by the Tribunal 

is the effect of the permanently disability on the earning capacity of the 

injured; and after assessing the loss of earning capacity in terms of a 

percentage of the income, it has to be quantified in terns of money, to arrive 

at the future loss of earnings (by applying the standard multiplier method used 

to determine loss of dependency). We may however note that in some cases, 

on appreciation of evidence and assessment, the Tribunal may find that 

percentage of loss of earning capacity as a result of the permanent disability, is 

approximately the same as the percentage of permanent disability in which 

case, of course, the Tribunal will adopt the said percentage for determination 

of compensation.” 

 

17. The percentage of disability certified by the authority cannot be hold as 

same percentage of loss of earning. In the instant case permanent disability 

(Locomotor disability)  of the left hand, as per disability certificate (Ext.10), is 

40%. What requires to be assessed is the affect of permanently disability on 

the earning capacity of the injured. Here in the present case, the claimant 

claims to be a cultivator. It is claimed that he used to cultivate his land by 

ploughing. Evidence of PW2 is totally silent that the claimant used to cultivate 

his land by ploughing. PW2 simply stated that the claimant is a efficient 

cultivator. It is the claim of the claimant that his earning from cultivation was 

at least Rs.10,000/- per month prior to the accident. The claimant has not 
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produced any document/paper to show that his monthly earning was 

Rs.10,000/-.  He has not produced any document in support of his claim that 

he has got cultivable land.  Evidence of PW1 and 2 does not reveal that the 

claimant ploughs land of other person. It does not reveal from the evidence of 

claimant (PW1) as to the number of dependent family member(s), if any, upon 

his income. It is version of the claimant that he has now become incapable to 

do cultivation. From the evidence on record it cannot be concluded that the 

earning capacity of PW1 is reduced by 40% as a result of the injury sustained 

on his person following the vehicular accident. Cultivation may be done by 

engaging other person(s) also. Considering the evidence in its entirety, I 

assess the loss of working capacity to the extent of 10%. Since there is no 

documentary evidence as to the exact income of the claimant and the fact that 

he is not a non earning person, his monthly income, taking into account all the 

aspects of the matter, may be assessed at Rs.3500/- and this amount is 

accepted to be the monthly income of the claimant for the purpose of 

calculation of loss of earning capacity due to permanent disability.   

 

18. According to claim petition the claimant is aged 45 years. In the 

evidence in affidavit claimant claims to be aged 45 years. As per disability 

certificate (Ext.10) submitted by the claimant his date of birth is 20.6.1965. 

Therefore, in relation to the date of accident i.e. 20.12.14, the age of the 

claimant comes under the age group of 46-50 and the appropriate multiplier 

under said age group is “13” (Principle laid down in Sarala Varma Vs Delhi 

Transport Corporation in Civil Appeal No.3483/2008). So, loss earning capacity 

of the claimant due to permanent disability would be Rs. 3500 x 12 x13 X 10% 

= Rs. 54,600/- and this amount is awarded to the claimant towards loss of 

future earning capacity due to permanent disability. 

 

19. In view of the above discussion, the amount of compensation as shown 

below under different heads, in my considered opinion, would be the just and 

fair amount to be awarded to the claimant in the instant case.  

   (i) Pain and suffering…………………………..Rs.   20,000.00 

   (ii) Medical expenses….…………………….… Rs.2,38,542.00 

   (iii) Loss of earning capacity due to  

         permanent disability …………………….. Rs.  54,600.00 

   (iv) Loss of income during treatment at  
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                   GNRC (for 18 days) ………….. …..    Rs.      2,032.25  

    (v)  Special diet………………………………   Rs.      5,000.00 

    (vi)  Conveyance & Ancillary expenses… Rs.     5,000.00    

 

20. The  total amount of compensation stands at Rs.3,25,174.25 rounded 

off to Rs.3,25,180.00 and the same is awarded to the claimant as 

compensation for sustaining permanent disability in the road traffic accident 

payable by the OP-Insurance company.  

 

21. The O.P. No.3, National Insurance Co. Ltd. is hereby directed to pay the 

claimant the aforesaid compensation of Rs.3,25,180.00 (Rupees three lakhs 

twenty five thousand one hundred eighty) only within three months from the 

date of this order. The same shall attract an interest @ 6 % per annum from 

the date of the filing of the evidence in affidavit by the claimant i.e. w.e.f. 

11.3.16, till realization.  

 

22.  Claim petition (MAC case No.13/15) stands disposed of.  

 

 Given under my hand and seal of this court on this the 17th day of 

March,2017. 

 

        (B.K.Sen)                                                                                                                                    
            Member, MACT, 
                 Udalguri. 
         Dictated and corrected by me 
 
       

    (B.K.Sen)                                                                                                                                     
Member, MACT,       

             Udalguri. 
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